
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS. 

Denton D. Robinson, Editor4n-0harge. 
Edward I. Devlin, Jr., Associate Editor. 

Appeal and Error — Final Decree — Order for Accounting — Cause of 
Action — Two Injuries From a Single Act. — A bill was brought for 
the infringement of two patents held by plaintiff covering features of 
a carburetor. A decree dismissed the bill as to one patent but granted 
an injunction as to the other and ordered an accounting. The plaintiff 
failed to bring an appeal from that part of the decree dismissing the 
bill as to one patent within the time allowed for an appeal from an 
interlocutory decree, but later prosecuted this appeal as from a final 
determination of that action. Held, there was only one cause of action 
on the two patents and the decree was therefore interlocutory only. 
Stromberg Motor Devices Oo. v. Arnson (2 0. 0. A. 1917) 56 N. T. 
L. J. 1599. 

In general where a single tortious act injures two property rights 
of the same person only one cause of action arises, Ohicago etc. By. v. 
Ramsey (1907) 168 Ind. 390, 81 N. E. 79; Enowlton v. New York & 
N. E. B. B. (1888) 147 llass. 606, 18 N. E. 580, and prosecution for 
only one injury waives all rights upon the other injury. Enowlton v. 
New York & N. E. B. B., supra. That the two injuries by the same 
continuing act may occur at slightly different moments does not alter 
this rule. Ohicago etc. By. v. Ramsey, supra. In the principal case, 
the single wrongful act of manufacturing certain carburetors caused 
the injuries to two closely related rights, and the court is clearly correct 
in holding that only one cause of action existed. As to whether this 
cause of action is finally determined by the decree ordering an account- 
ing, the authorities are in hopeless conflict. A fine but probably sound 
distinction may be drawn between cases where the accounting is merely 
ministerial to determine the exact amount of a specific claim, in which 
case it may well be treated as final, Winthrop Iron Oo. v. Meeker (1883) 
109 TJ. S. 180, 3 Sup. Ot. Ill, and where it is to determine the amount 
equitably due to the plaintiff, in which case the future problems requir- 
ing judicial discretion may cause the decree to be considered as inter- 
locutory. McGourkey v. Toledo & O. 0. By. (1892) 146 TJ. S. 536, 
13 Sup. Ot. 170; Gray v. Ames (1906) 220 HI. 251, 77 N. E. 219. The 
accounting for profits due to an infringement of a patent is properly 
treated as of the latter class. Ex parte National Enameling Oo. (1906) 
201 TJ. S. 156, 26 Sup. Ot. 404. 

Carriers — Negligence — Announcement of Station as Invitation to 
Alight. — The defendant's agent called the destination of the plain- 
tiff, a night passenger on defendant's train, as the next stop when the 
train was a few blocks therefrom. "When the train came practically 
to a standstill, plaintiff, thinking his station was reached, went onto 
the steps of the car, the doors of which were open, but was thrown off 
by a sudden starting of the train which had not yet reached the 
station. Held, the defendant was not negligent nor the plaintiff con- 
tributorily negligent as a matter of law. Spiesberger v. Michigan- Oent. 
B. B. (7 C. C. A. 1916) 235 Fed. 864. 

"While it is not the duty of a railroad to warn passengers of the 
starting or stopping of a train, Mearns v. Central B. B. (1900) 163 
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N. Y. 108, 57 ST. E. 292, affd. (2 C. 0. A. 1905) 139 Fed. 543, it is 
its duty to announce to passengers the arrival of a train at its various 
stations. See Mahar v. New York Cent. B. B. (1896) 5 App. Div. 
22, 28, 39 IT. Y. Supp. 63, 68. When a station is called, passengers, 
especially at night, have a right to infer, unless the circumstances 
reasonably show the contrary, Smith v. Ga. etc. By. (1889) 88 Ala. 
538, 7 So. 119, that the first stop made thereafter is the station; Bich- 
mond etc. B. B. v. Smith (1890) 92 Ala. 237, 9 So. 223; and if it is 
not, the railroad is under a duty to notify passengers of that fact before 
they attempt to alight, Ooe v. Louisville etc. B. B. (1904) 25 Ky. L. R. 
1679, 78 S. W. 439; see Englehaupt v. Erie B. B. (1904) 209 Pa. 182, 
58 Atl. 154, as stopping under such circumstances is an invitation for 
them to do so. But this does not relieve passengers from the burden 
of ascertaining whether the train has actually stopped, England v. 
B. & M. B. B. (1891) 153 Mass. 490, 27 IT. E. 1; Gayle's Adm'r. v. 
Louisville etc. B. B. (1915) 163 Ky. 459, 173 S. W. 1113, and the mere 
announcement, upon leaving a station, of the name of the next station 
will not justify a passenger in attempting to alight if the train stops 
between stations. Biggs v. Louisville etc. B. B. (6 0. C. A. 1907) 156 
Eed. 564; Minock v. Detroit etc. By. (1893) 97 Mich. 425, 56 IT. W. 
780. However, under the additional circumstances of the principal 
case the court was correct in leaving the question of negligence to 
the jury. 

Carriers — Uniform Bill op Lading — Liability for Goods Loaded on 
Side-Tracked Car. — Goods were loaded on the defendant carrier's car 
which was standing on the defendant's side-track. The track was con- 
structed and maintained by the defendant on its own right of way, 
was a mile long, and served several warehouses, as well as the defend- 
ant's freight house. After the car had been sealed by the defendant's 
agent, it was broken open, and some goods were stolen. A Uniform 
Bill of Lading had been issued containing the clause: "Property 
. when received from or delivered on private or other sidings 
. shall be at owner's risk until the cars are attached to . 
trains." Held, two judges dissenting, defendant was not liable for loss 
of these goods while on the side track. Bers & Go. v. Erie B. B. (IT. Y. 
App. Div. 1st Dept. 1917) 56 IT. Y. L. J. 1567. 

At common law, the liability of the carrier as such began upon 
delivery to it; and loading on the carrier's car on a side track with 
notice to the carrier was a sufficient delivery for this purpose. Pitts- 
burgh G. G. & St. L. B. B. v. American Tobacco Go. (1907) 126 Ky. 
582, 104 S. W. 377; Illinois Gent. B. B. v. Smyser (1865) 38 HI. 354; 
1 Hutchinson, Carriers (3rd ed.) § 125. A private siding is one "out- 
side the carrier's right of way, yard and terminals, and of which the 
railroad does not own either the rails, ties, roadbed or right of way". 
Conference Ruling 121, Int. Com. Coram. It is obvious that the 
siding in the principal case was' not a private siding. Was It a "pri- 
vate or other siding"? The rule is that general words following 
specific words are to be construed as eiusdem generis with the latter 
unless a contrary intention is manifest. People v. Bichards (1888) 
108 N. Y. 137, 15 IT. E. 371; State v. Schuchmann (1896) 133 Mo. Ill, 
33 S. W. 35; 2 Lewis' Sutherland, Statutory Construction (2nd ed.) 
§§ 422 et seq. "Other sidings" would then seem to mean sidings like 
private sidings, i. e., sidings owned by the carrier and leased to the 
shipper. The siding in the principal case seems to be purely a public 
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siding, built by the railroad for its own convenience as a part of its 
terminal. Associated Jobbers v. Atchison, T. & S. F. By. (1910) 18 
I. C. 0. 310, 313. Since the words of a contract are to be construed 
most strictly against the user of the words, Anson, Contracts (12th 
Eng. ed) 298, especially where a carrier is trying to limit its own 
common law liability, Texas & Pa. By. v. Beiss (1902) 183 TT. S. 621, 
22 Sup. Ot. 253; Amory Mfg. Go. v. Gulf G. & 8. F. By. (1896) 89 
Tex. 419, 37 S. W. 856; 1 Hutchinson, op. cit. §§ 464, et seq., it would 
seem that the clause in question ought not be applied to such a siding. 
Contra, see Standard etc. Go. v. Pa. B. B. (1915) 88 IT. J. L. 257, 95 
Atl. 1002, the only previous interpretation of the clause. 

Constitutional Law — Blue Sky Laws — Validity. — Blue Sky Laws of 
Ohio, Michigan and South Dakota forbade the sale of securities within 
the state unless the dealer first obtained a license by satisfying a com- 
missioner appointed for the purpose, of his good reputation and of the 
soundness of the securities. In suits brought for an injunction to 
restrain the enforcement of these statutes on the ground that they were 
unconstitutional, held, the statutes are constitutional. Hall v. Geiger- 
Jones Go. (Sup. Ct. Oct. Term, 1916) decided January 22nd, 1917, Nos. 
438, 439, 440; Merrick v. Ealsey & Go. idem, No. 413; Galdwell v. 
Sioux Falls Stock Yards Go. idem Ho. 386. 

Blue Sky Laws, whose purpose is to protect the public against the 
sale of fraudulent securities, have been widely adopted by the states, 
see 15 Columbia Law Bev. 350 where the matter is discussed, but have 
been attacked as they were in the principal cases as being unconstitu- 
tional on three grounds, (1) that they violate the 14th Amendment; 

(2) that they deny to individuals the equal protection of the laws; 

(3) that they violate the Commerce Clause in imposing a burden on 
interstate commerce. As to the first objection, the Supreme Court held 
that the statutes are a valid exercise of the police power. The second 
objection is disposed of by holding that the alleged discriminations in 
the statute are within the states' power of classification. In rejecting 
the arguments advanced in^ support of the third objection the Court 
held that the burdens of the statute bear only indirectly on securities 
as interstate commerce since the statute applies only to sales within the 
state. It is evident from the opinion that lie court regards the transfer 
of securities in the course of business from one state to another as 
interstate commerce subject to federal regulation. And yet in an 
earlier case the Court impliedly denied that Congress under the Com- 
merce Clause had the right to secure federal supervision of insurance. 
See 14 Columbia Law Bev. 149. Both insurance and selling securities 
are businesses dealing in choses in action ; and it is not apparent that 
there is any difference in the nature of these choses in action which 
should lead to such contrary results as are reached by the Supreme 
Court. If in the principal cases the statutes in regulating the sale of' 
securities within the state had imposed regulations which in effect were 
a severe burden upon the interstate character of securities, doubtless 
the court would have held that they violated the Commerce Clause. 

Constitutional Law — Unconstitutional Statute — Subsequent Vali- 
dation. — A state statute regulating interstate transportation of liquors 
was admittedly unconstitutional when passed, as the use of liquors was 
permitted within the state. Subsequently a general prohibition law 
was enacted. Held, the prior statute regulating transportation, being 
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proper after the use of liquor was prohibited, thereupon became con- 
stitutional and enforcible. Brennan v. Southern Express Co. (S. 0. 
1916) 90 S. E. 402. See .Notes, p. 239. 

Corporations — Right op Officers to Compensation in the Absence 
of Express Contract. — The plaintiff, a stockholder of the defendant, 
sues to recover for his services as assistant secretary, no contract for 
his compensation having been entered into. Semble, though the plain- 
tiffs position as a stockholder would not prevent the implication of 
such a contract, the facts of the case might negative it. Qoodin v. 
Dixie-Portland Cement Oo. (W. Va. 1916) 90 S. E. 544. 

The ordinary services of a director as director or officer, in the 
absence of an express contract for compensation, are presumptively 
gratuitous, Pfeiffer v. Lansberg Brake Go. (1891) 44 Mo. App. 59; 
see Farmers' Loan & Trust Go. v. Housatonic B. B. (1897) 152 N. Y. 
251, 46 N. E. 504, but a director may recover for services clearly 
beyond the range of his duties as director or officer upon a quantum 
meruit. Greensboro etc. Turnpike Go. v. Stratton (1889) 120 Ind. 
294, 22 N. E. 247; Gumaer v. Cripple Creek Tunnel etc. Co. (1907) 
40 Colo. 1, 90 Pac. 81; contra, Stout v. Security Trust etc. Go. (1903) 
82 App. Div. 129, 81 N. Y. Supp. 708. A vote of salary to a director 
is voidable if carried by bis vote, Jacobson v. Brooklyn Lumber Go. 
(1906) 184 K T. 152, 76 N". E. 1075; Schaffhauser v. Arnholt etc. 
Brewing Go. (1907) 218 Pa. St. 298, 67 Atl. 417, but not otherwise, 
if the contract is bona fide. Fort Payne Boiling Mill v. Hill (1899) 
174 Mass. 224, 54 N. E. 532. Stockholders, however, bear no such 
fiduciary relationship to the corporation as do directors and therefore 
may contract with it like any stranger. Gamble v. Queens County 
Water Co. (1890) 123 N. T. 91, 25 N". E. 201, 2 Machen, Corporation 
§ 1302. Since services rendered by a stranger in the absence of a 
contract for compensation, form ■ the basis for the implication of a 
contract to pay for them, Smith v. Long Island B. B. (1886) 102 
2sT. Y. 190, 6 IT. E. 397, the court in the principal case was correct in 
holding that the mere fact that plaintiff was a stockholder did not pre- 
vent such implication. See Bosborough v. Shasta Biver Oanal Co. 
(1863) 22 Cal. 557; Holder v. LaFayette etc. By. (1873) 71 HI. 106. 

Deeds — Instrument to Take Effect on Death of Grantor. — The 
plaintiffs, as heirs at law, brought an action to quiet title against the 
defendants, who were the grantees under an instrument in form a war- 
ranty deed, but with the proviso,"this deed to take effect upon the death 
of both grantors herein". Held, the instrument was invalid as a deed. 
Shaull v. Shaull (Iowa, 1916) 160 N. W. 36. 

It was the rule at common law that an instrument conveying no 
present interest was inoperative as a deed, but that if it merely post- 
poned the use and enjoyment of the property it was a valid conveyance. 
See Habergham v. Vincent (1793) 2 Ves. Jr. *204, *230. Statutes 
permitting the creation of estates to commence in the future make it 
unnecessary to create such estates by way of uses; they would not 
seem to permit the future creation of estates as opposed to the present 
creation of future estates. Abbott v. Holway (1881) 72 Me. 298; 
Leaver v. Gauss (1883) 62 Iowa 314, 17 N. "W. 522. The application 
of these rules, however, has involved the courts in numerous difficulties, 
particularly where language substantially similar to that of the prin- 
cipal case is used. Some courts, construing the instrument in the 
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light of extrinsic facts so as to effectuate the real intent of the grantor, 
hold that the proviso operates only as a reservation of the use and 
enjoyment of the property; Wilson v. Carrico (1895) 140 Ind. 533, 
40 N. E. 50; Bunch v. Niels (1888) 50 Ark. 367, 7 S. W. 563; West 
v. Wright (1902) 115 Ga. 277, 41 S. E. 602; other jurisdictions declare 
that such a construction cannot be reached without doing violence to 
the express words of the instrument. Pinkham v. Pinkham (1898) 
55 Neb. 729, 76 N. W. 411; Moody v. Macomber (1910) 159 Mich. 
657, 124 N". W. 549; see West v. Wright, supra, dissenting opinion of 
Little, J., at p. 278. But the presence of such a proviso will not be 
construed to defeat words importing a present grant reserving to the 
grantor the use and enjoyment of the property during his life. 
Saunders v. Saunders (1901) 115 Iowa 275, 88 N. W. 329. The decis- 
ion in the principal case must be considered sound, since the grantor 
could not have used plainer words to postpone the operation of the 
instrument as passing any rights whatever to the property. The instru- 
ment, although inoperative as a deed, may be given effect as a will if 
it conforms to testamentary requirements. 1 Schouler, Wills, Executors 
& Administrators (5th ed.) § 272. 

Divorce — Power of Court to Award Custody op Children. — In a 
habeas corpus proceeding, it was held that equity has jurisdiction to 
make a decree awarding the custody of minor children although it 
denies the divorce. Ex parte Saul (OaL App. 1916) 160 Pac. 95. 

The power to determine in a proper action who shall have the 
custody of minor children is a well recognized branch of original 
equity jurisdiction. 3 Pomeroy, Eq. Juris. ( 3rd ed.) § 1303 et seq.i 
Cowles v. Cowles (1846) 8 HI. 435. But whether statutes providing 
for divorce proceedings and authorizing the award of custody in such 
proceedings empower the court to make the award where the divorce 
is denied, has not been answered uniformly. It is urged that such an 
award is not authorized, Robinson v. Robinson (1911) 146 App. Div. 
533, 131 1ST. T. Supp. 260; Redding v. Redding (N. J. Eq. 1912), 
85 Atl. 712, for the granting of custody is incidental to the main 
relief sought, and it would be anomolous to alloy a party who has 
failed to establish the main claim to have a decree for the mere inci- 
dents to that relief. Davis v. Davis (1878) 75 N. T. 221. In such an 
action equity has no inherent jurisdiction to award custody. Thomas 
v. Thomas (1911) 250 HI. 354, 95 IT. E. 345. The action is statutory 
and the statute usually only empowers the court to make the award 
pendente lite, or when the divorce is granted. Thomas v. Thomas, 
supra; Davis v. Davis, supra. Although, except in a few states where 
statutes are extremely broad, Cornelius v. Cornelius (1858) 31 Ala. 
479; In re Cooper (1912) 86 Kan. 573, 121 Pac. 334, the power to 
make the award when denying the divorce may not appear to have 
been granted, yet since the order could be made in liabeas corpus pro- 
ceedings, see Davis v. Davis, supra, it would seem idle to deny the relief 
in the divorce action only to grant it in another suit. Horton v. Horton 
(1905) 75 Ark. 22, 86 S. W. 824. When the petitioner asks for divorce 
and custody, equity has jurisdiction to make the award though denying 
the divorce, Luck v. Luck (1892) 92 Cal. 653, 28 Pac. 787; Soskins v. 
Hoskins (1905) 28 Ky. L. R. 435, 89 S. W. 478, for the matters are 
not separate but germane. See Power v. Power (1903) 65 H. J. Eq. 
93, 55 Atl. 111. Granting that the interpretation of the statute in the 
instant case is perhaps open to criticism as being judicial legislation. 
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yet it is submitted that it is equitable, based on sound policy, and in 
accord with the general authority that statutes for the protection of 
minor children should be construed liberally. 



Evidence — Production op Promissory Note Complete on its Face — 
Presumptions. — The plaintiff sued the defendant on a note, which was 
introduced in court as a complete instrument. The jury found, from 
various suspicious circumstances, that the note was a forgery. Held, 
the offering of an altered note complete on its face raises no presump- 
tion as to its freedom from alteration after delivery, which is a ques- 
tion of fact to be determined by the jury from all the circumstances. 
Beldes v. Duffy (N. D. 1916) 159 N. W. 838. 

The decisions are in irreconcilable conflict in determining what 
presumptions arise from the production of a complete, but altered, 
■ instrument. Some courts hold that, since the presumption is that the 
plaintiff is innocent of a forgery, in the absence of suspicious circum- 
stances, the burden of proving that the alteration was made after the 
instrument was executed is on the defendant; Wilson v. Hayes (1889) 
40 Minn. 531, 42 IT. W. 467; Stillwell v. Patton (1891) 108 Mo. 352, 
18 S. W. 1075; other courts place the burden of explanation on the 
plaintiff; Heffner v. W enrich (1859) 32 Pa. St. 423; cf. Carey Mfg. 
Co. v. Watson (1905) 58 W. Va. 189, 52 S. E. 515; while still others 
hold that no presumption arises either way. Dodge v. Haskell (1879) 
69 Me. 429; Hagen v. Merchants' etc. Ins. Co. (1890) 81 Iowa 321, 
46 N. W. 1114. There is, however, substantial agreement in the view 
that when the alteration is attended by suspicious circumstances, the 
burden of explanation is upon him who claims under the instrument. 
Glover v. Gentry (1893) 104 Ala. 222, 16 So. 38; see Stillwell y. Patton, 
supra. Since a material alteration, even if innocent, invalidates the 
instrument if made after delivery, Hartley v. Carboy (1892) 150 Pa. 
St. 23, 24 Atl. 295, and the entire question of alteration is ultimately 
for the determination of the jury, Dodge v. Haskell, supra; Goodin v. 
Plugge (1896) 47 Neb. 284, 66 N. W. 407, that body should be free to 
judge from all the circumstances of the case, unfettered by any pre- 
sumption. The principal case is, therefore, correct. See 4 Wigmore, 
Evidence § 2525. 



Evidence — Testimony of Physical Resemblances — Abnormalities. — 
In a prosecution for statutory rape the state, over the defendants 
objection, offered testimony that both the child of the prosecutrix and 
the defendant had supernumerary fingers, and further expert testimony 
that this abnormality was hereditary. Held, the evidence was admis- 
sible. People v. Eingcannon (HI. Sup. Ct. 1916) 114 N. E. 508. 

The admissibility of evidence to show family resemblances rests 
in principle on the same basis as evidence of the identity or similarity 
of physical objects in general, Gaunt v. State (1888) 50 N. J. L. 490, 
14 Atl. 600, and is equally relevant in criminal and in civil proceedings. 
See State v. Danforth (1905) 73 N. H. 215, 60 Atl. 839. While it is 
generally permissible to show the child to the jury, particularly 
where its features are sufficiently well developed to make the comparison 
helpful, 8 Columbia Law Rev. 586, many courts have refused to permit 
other testimony of physical resemblances either because of its uncertain 
probative value, Jones v. Jones (1876) 45 Md. 144; see Att'y. Gen. v. 
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Slingsly (1916) 32 T. L. R. 364, afPd. (H. of L.) 33 T. L. R. 120, 
or because it is opinion evidence. Shorten v. Jull (1883) 56 Kan. 43. 
Resemblances based on race or color are of much greater probative 
force and are generally admissible. State v. Saidell (1899) 70 N. H. 
174, 46 Atl. 1083; Warlick v. White (1877) 76 N. 0. 175; see United 
States v. Hung Qhang (6 0. O. A. 1904) 134 Fed. 19. The existence 
of an abnormality such as that in the principal case would seem to be 
analogous to the cases involving race and color, provided there is 
clear medical proof as to its inheritable character. Such evidence is 
at most corroborative only, but in doubtful cases it is of some value. 
Taylor, Medical Jurisprudence (11th Am. ed.) 619 et seq. It should 
not, however, be permitted to over-ride positive evidence to the con- 
trary. Of. Atfy Gen. v. Slingsby, supra. 

Extradition— State Rendition— Information as Indictment. — The 
Governor of Colorado issued a requisition upon the Governor of 
Illinois demanding the extradition of one Lorenze, a fugitive from 
justice. The demand was accompanied by an information charging 
Lorenze with having committed a crime in Colorado. In a petition 
by Lorenze for a writ of habeas corpus, held, under U. S. Rev. Stat. 
§ 5278, the charge of a crime by an information is not sufficient to 
authorize extradition. People ex rel. Lorenze v. Traeger (Crim. Ct. of 
Cook Co., HI. 1916) 53 Nat. Corp. Rep. 475. 

Each state has the right to prescribe the forms of pleading and 
process to be used in its courts subject to the provisions of the ITnited 
States Constitution for the protection of life, liberty and property. 
Eurtado v. California (1884) 110 U. S. 516, 4 Sup. Ct. Ill; Ky. v. 
Dennison (1860) 65 IT. S. 66, 107. Consequently, in extradition cases, 
under the Act of Congress, an indictment is sufficient which, although 
not in accordance with the technical rules of pleading, conforms sub- 
stantially to the laws of the demanding state, Ex parte Beggel (1885) 
114 TJ. S. 642, 5 Sup. Ct. 1148, but the accusation must at least be suf- 
ficient under the laws of the state demanding the fugitive. Mark v. 
Browning (Utah 1911) 115 Pac. 275. However, it has been held that 
an information, though it be the proper proceeding in the demanding 
state, does not suffice for the purpose of extradition on the ground that 
the statute names only indictment or affidavit, Ex parte Sort (4 
C. 0. A. 1894) 63 Fed. 249; Ex parte Bergman (1910) 60 Tex. Or. 
8, 130 S. W. 174, even though the information was verified on informa- 
tion and belief by the prosecuting attorney, Ex parte Hart, supra; but 
of. Morrison v. Dwyer (1909) 143 Iowa 502, 121 N. W. 1064, where a 
complaint by a county attorney was sworn to by him as true, and 
In re Tan Soiever (1894) 42 Neb. 772, where the fugitive had been 
given a preliminary examination before a magistrate before the 
information was filed. On the other hand, an information has been 
held sufficient under an interpretation that the intent of the law is to 
include a charge made in the regular course of judicial proceedings 
in the state in which the offense was committed. In re Hooper (1881) 
52 Wis. 699, 58 N. W. 741; see People v. Stockwell (1904) 135 Mich. 
341, 97 N. W. 765; Matter of Strauss (1905) 197 U. S. 324, 25 Sup. 
Ct. 535. In addition to the reason advanced, the latter holding would 
seem the better, inasmuch as in several states informations have become 
a common form of prosecution, 1 Bishop, New Crim. Proc. (2nd ed.) 
§ 144, and because the process of extradition should be made as effec- 
tual as possible. See Matter of Strauss, supra. 
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Guardian and Ward — Sale op Real Estate — Waiver op Writ op 
Error. — The result of a suit to determine rights in certain devises was 
to defeat the claim of the infant plaintiff. The guardian ad litem of 
the infant waived and sold the right to bring a writ of error to this 
decree. Held, that this contract of the guardian that the decree should 
be final amounts to a "sale of real estate" and hence is void when 
made without the sanction of the probate court. Hempstead v. Broad 
(111. 1916) 114 N. E. 120. 

Although a guardian may sell his ward's personalty, including his 
choses in action, without the approval of the court, Field v. Schieffelin 
(N. T. 1823) 7 Johns. Oh. *150; see Hunter v. Lawrence (1854) 52 Va. 
Ill, 131, it is the general rule that a guardian has no power without 
authorization by a court of competent jurisdiction to sell - the ward's 
real estate or convert it into personalty. Woerner, Am. Law of 
Guardianship, § 54. And such a sale, even for a full and fair price, 
may be such mismanagement as to authorize -his removal. See Ex parte 
Orutchfield (1832) 11 Tenn. 336. The term "real estate" has been 
broadly construed to include an equitable estate, a vested remainder, 
Thaw v.- Ritchie (1890) 136 U. S. 519, 546, 10 Sup. Ot. 1037, and even 
a contingent future estate, Dodge v. Stevens (1887) 105 N. T. 585. 
So the court in the principal case is not unjustified in holding that 
a sale by the guardian of the right to sue out a writ of error, thereby 
making final the decree against the ward concerning his title to realty, 
may amount in effect to a sale of his real estate and so is void when 
made without the sanction of the court. But it seems that the same 
result may be reached more directly. The duty of a guardian ad litem 
or prochien ami is to protect the interests of the infant; hence he can- 
not impair the rights of the infant by compromising a suit, so as to 
bind the infant, Isaacs v. Boyd (Ala. 1837) 5 Port. 388, without author- 
ity of the court. EdsaU v. Vandemarh (N\ Y. 1863) 39 Barb. 589; but 
see Walsh v. Walsh (1874) 116 Mass. 377. And a court will not sanc- 
tion a compromise by a guardian unless it is clearly for the interests 
of the infant to do so. Zing v. King (1853) 15 HI. 187. Similarly a 
contract not to appeal which was not for the benefit of the infant was 
held not binding on him, Rhodes v. Swithenbanh (0. A. 1889) 22 
Q. B. D. 577, and the same reasoning would apply the writ of error in 
the principal case. 

Highways — Liability op Abutting Owner — Negligence. — During the 
night a tree on a farm was blown down by a violent gale and cast across 
an adjoining highway. On the following day the farmer did some 
work with the object of removing it but when work ceased for the day 
the tree was still across the road and left unguarded while the farmer 
was getting a light. A motorist ran into it and suffered damages, 
for which he sued the farmer. Held, the farmer was not negligent and 
was not liable. Hudson v. Bray (K. B. 1916) 33 Times L. E. 118. 

The owner in fee of land over which a highway is laid out con- 
tinues to own the fee subject to the easement of the public, City of 
Buffalo v. Pratt (1892) 131 M". T. 293, 30 N. E. 233; Tacoma Safety 
Deposit Co. v. Gity of Chicago (1910) 247 111. 192, 93 K E. 153, unless 
the legislature has expressly provided for the taking of the fee, as is 
usually done in cities and villages. Sears v. City of Chicago (1910) 
247 HI. 204, 93 N. E. 158. But the ownership of the fee imposes no 
duty on the landowner to repair or maintain the easement free from 
obstructions. Beeves, Eeal Property, § 185. The common law imposed 
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the duty of repairing a highway on the county or parish, Regina v. 
Wilts (1795) 1 Salic. 359, but the abutting owner is liable for an ob- 
struction created by him which renders its use hazardous, even though 
aggravated by another, Linsley v. Bushnell (1842) 15 Conn. 225, and 
he is under a duty to light it at night. Ohristman v. Meierhoffer (1905) 
116 Mo. App. 46, 92 S. W. 141; Thomas v. Oonsol. Traction Co. (1898) 
62 N. J. L. 36, 42 Atl. 1061. From the language of the court in the 
principal case it would seem that a duty was imposed on the defendant 
to remove the tree by the Highway Act (1835) 5 & 6 ¥m. IV, c. 
50, § 72, which would be enforced by an action of a penal nature 
under the statute. Of. Gully v. Smith (1883) 12 Q. B. D. 121. In 
general where a statute imposes on an abutting owner the duty 
to repair, a neglect of this duty will not render the abutting owner 
liable to one injured thereby, but the only liability resting on the 
owner is the fine or penalty provided by the statute. See Rupp v. 
Burgess (1903) 70 N. J. L. 7, 56 Atl. 166; 12 Columbia Law Rev. 749. 

Insurance — Eight op Beneficiary — Contingent Right of Child. — A 
life insurance policy was payable to the wife, or if she die before the 
insured, to her children. The wife died before the insured, and the 
children of a daughter dying before the wife claimed a share of the 
insurance. Held, the grandchildren are not entitled to a share, as 
on the death of the wife all interest in the policies vested in the 
children then surviving. Burnett v. Mutual Life Ins. Oo. of N. Y. 
(Ind. App. 1916) 114 F. E. 232. 

"While the beneficiaries under such a policy are in some cases limited 
to the children surviving at the death of the insured, Mutual Life Ins. 
Go. v. Devine (1913) 180 111. App. 422, the general rule is to let 
in the representatives of those dying after the wife but before the 
insured Smith v. Aetna Life Ins. Go. (1896) 68 N. H. 405, 44 Atl. 
531; Fidelity Trust Oo. v. Marshall (1904) 178 "K. Y. 468, 71 W. E. 8. 
But as to children dying before the wife there is a serious conflict 
of authority. According to one view, the policy is construed as a 
will and an interpretation favored which will dispose of the fund 
according to the law of descent. Continental Life Ins. Oo. v. Palmer 
(1875) 42 Conn. 60. On delivery of the policy the children then 
living are regarded as taking 1 an interest which is a property right 
and alienable and transmissible by descent as such, even though it 
may be destroyed by the contingency of their mother surviving. 
Glenn v. Burns (1898) 100 Tenn. 295, 45 S. W. 784; Voss v. Oonn. 
Mutual Life Ins. Go. (1899) 119 Mich. 161, 77 N. W. 697. On the 
other hand, it is said that an insurance policy, unlike a will, is a 
contract and as such should be construed according to the ordinary 
meaning of the language unless it is clearly used in a different sense. 
Walsh v. Mutual Life Ins. Oo. (1892)/ 133 N. Y. 408, 31 H. E. 228; 
Davis v. N. T. Life Ins. Oo. (1912) 212 Mass. 310, 98 N. E. 1043. 
Now the ordinary meaning of the word "children" does not include 
grandchildren or personal representatives. Walsh v. Mutual Life Ins. 
Co., supra; Russell v. Russell (1879) 64 Ala. 500. The interest of 
the children is contingent on their surviving their mother and on the 
death of the wife all interest in the policy vests in the children 
then living. Welsh v. Mutual Life Ins. So., supra; Davis v. N. T. 
Life Ins. Co., supra; see Smith v. Aetna Life Ins. Co., supra. As 
there seems to be little danger of the policy's lapsing for want of a 
payee in any event, the latter view seems preferable on the whole. 
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Interstate Commerce — Power of Commission to Order Carrier to 
Furnish Tank Cars. — The Interstate Commerce Commission issued 
an order calling upon the defendant to furnish tank cars to a shipper 
of oil. Held, the order was ultra vires. United States v. Pennsylvania 
R. R. (1916) 37 Sup. Ct. 95, affirming s. o. 227 Fed. 911. See 
Notes, p. 230. 

Landlord and Tenant — Furnished Lodgings — Implied Warranty as 
to Fitness op Tenant. — A patient suffering from leprosy took rooms 
in a lodging house and later died there of that disease. The pro- 
prietor seeks to recover for breach of an implied warranty by him 
of his fitness to inhabit the rooms, which she claimed was reciprocal to 
her warranty of the fitness of her furnished apartments for habitation 
by him. Meld, there is no such implied warranty. Humphreys v. 
Miller (K. B., C. A. 1916) 33 Times L. E. 115. 

Courts have held that upon the letting of furnished houses or 
apartments, a covenant or warranty of reasonable fitness for human 
occupancy at the beginning of the tenancy will be implied. See 16 
Columbia Law Bev. 609; Corson v. Roberts [1895] 2 Q. B. 395. But 
no authority has been found that the reciprocal warranty claimed will 
be implied on the part of the occupant. It should be noticed that in 
all cases of warranty of fitness, the warranty is applied to goods or 
property and in no case has it been applied to the fitness of persons. 
So it is doubtful if our courts would sanction the extension of the 
implication of warranties of fitness in such a situation, or impose 
any duty upon a person to tell others of his infection with a con- 
tagious disease. However, one is under a duty not to expose others 
to the danger of contracting an infectious disease, and, in case he 
does so, he is liable not only civilly to one who contracts the disease, 
Smith v. Baker (C. C. 1884) 20 Fed. 709; Gilbert v. Hoffman (1885) 
66 Iowa 205, but also is criminally indictable at common law. The 
King v. Burnett (1815) 4 Maule & S. 272. Hence, if in the principal 
case reliance on the advice of his physician had not precluded the 
negligence of the deceased, as the proprietor would be legally bound 
to destroy all furnishings possibly infected to avoid exposing future 
lodgers, it seems that she could maintain an action on the case for 
damage to her property as a result of his breach of duty. Of. Eaton 
v. Winnie (1870) 20 Mich. 156. In a jurisdiction where actions for 
torts resulting in injuries to property survive the death of the tort- 
feasor, see 16 Columbia Law Bev. 231, a court would be justified in 
refusing to imply the warranty claimed. But, as in the jurisdiction 
of the principal case, where the tort action in such a case would not 
survive, see Salmond, Torts, (4th ed.) § 22, it would seem that a court 
might justly imply a reciprocal warranty of fitness to inhabit the 
rooms, since but for the concealment the leper would clearly have been 
refused admission to the premises. 

Landlord and Tenant — Lessee's Covenant to Pat Taxes — Income 
Tax. — A lease required the lessee to pay "all taxes and assessments 
. . . upon or in respect of the rent payable, howsoever and to whom- 
soever assessed". Held, the covenant included the income tax withheld 
from the rent at the source under the provisions of the Federal Income 
Tax Law of October 3rd, 1913. Suter v. Jordan Marsh Go. (Mass. 
1916) 113 N. E. 580. See Notes, p. 237. 
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Landlord and Tenant — Renewal by Giving Notice of Intention to 
Exercise Option. — While under contract to pay the plaintiff a com- 
mission upon the exercise by the defendant of its option of renewing 
a lease, the defendant gave seasonable notice of its intention to renew, 
but before the execution of the renewal lease assigned all its rights 
to another corporation. Held, (one judge dissenting), giving notice 
operated as a renewal and the plaintiff is entitled to his fee. Hudson 
Navigation Oo. v. Joyce (2 0. 0. A., Nov. 16, 1916) not yet reported. 
Whether any given writing is a lease or merely an agreement to 
lease depends on the intention of the parties as collected from the 
whole instrument, Bacon v. Bowdoin (1839) 39 Mass. 401, but the 
discovery of the intention is frequently a very difficult matter. If 
the instrument contemplates the execution of a more formal lease at 
some later time, it is only an agreement to lease, McGrath V. Ciiy of 
Boston (1869) 103 Mass. 369; see Ward v. Kelsey (N. Y. 1862) 38 
Barb. 269, unless the terms are all settled, Pearson v. Bies (1832) 8 
Bing. 178, in which case the instrument, "in form an agreement for 
a lease, is in itself an actual transfer of possession". 1 Taylor, Land- 
lord and Tenant (9th ed.) § 43; Curling v. Mills (1843) 6 Man. & G. 
*173; Poole v. Bentley (1810) 12 East 168. Hence where a tenant 
has the option of renewal, and the terms are all specified, it is imma- 
terial whether it is said that seasonable exercise of the option either 
by notice or overt act, extends the old lease over the entire period, 
House v. Burr (N. T. 1857) 24 Barb. 525; Stone v. St. Louis Oo. 
(1892) 155 Mass. 267, 29 N. E. 623, or whether such exercise is held 
to operate as a present demise to commence in futuro, WiUoughby v. 
Atkinson Go. (1899) 93 Me. 185, 44 Atl. 612; Kramer v. Gook (1856) 
73 Mass. 550, because the tenant being in possession, and the terms 
certain, the execution of a formal writing is unnecessary. Barling v. 
Holan (1884) 53 Mich. 599, 19 N. W. 545. The majority holding of 
the instant case would therefore seem correct on principle and authority. 

Municipal Corporations — Liability for Defective Streets — Children 
Playing in the Streets. — Plaintiff's intestate, a boy. about the age of 
seven, while playing in the street was killed through a defect in the 
street alleged to be due to the negligence of the defendant village. 
Semble, if the defect was due to the negligence of the village, plaintiff 
may recover even though the boy was using the street merely for 
purposes of play. Barrett v. Tillage of Princeton (Minn. 1916) 160 

jst. w. 190. 

In some of the New England states, where statutes require the 
municipality to keep its streets in reasonable repair for the use of 
travelers, the courts have laid down the rule that children using the 
streets merely for purposes of play are not entitled to recover for 
negligence against a municipal corporation for injuries resulting from 
a defective street. Blodgett v. Gity of Boston (1864) 90 Mass. 237; 
Stinson v. Gardiner (1856) 42 Me. 248. But even in the states which 
follow that rule, a child incidentally playing while traveling may 
recover for injuries received because of a defective street. Graham 
v. Gity of Boston (1892) 156 Mass. 75, 30 N. E. 170; Beed v. Gity of 
Madison (1892) 83 Wis. 171, 53 N. W. 547. The great weight of 
authority, however, favors the view that a recovery should be allowed 
to children using the streets merely for play; Gity of Chicago v. Keefe 
(1885) 114 HI. 222, 2 N. E. 267; Straub v. Gity of St. Louis (1903) 
175 Mo. 413, 75 S. W. 100; Townley v. Gity of Huntington (1911) 68 
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W. Va. 574, 70 S. E. 368; cf. McGuire v. Spence (1883) 91 N. Y. 303; 
but not however to an adult playing in the street. Jackson v. Gity of 
Greenville (1894) 72 Miss. 220, 16 So. 382; cf. Irvine v. Town of 
Greenwood (1911) 89 S. 0. 511, 72 S. E. 228. Sound policy requires 
that children be given the right to play in the streets, for in modern 
cities there is hardly any other place where they can play. See 
Covington etc. Oo. v. Drexilius (1905) 120 Ey. 493; 87 S. W. 266. 
The fact that the injury took place during play should have no bearing 
except upon the question of contributory negligence. See Gity of 
Chicago v. Keefe, supra. la fact the rule should be broadly laid down 
that the municipality is liable for negligence for injuries resulting 
through a defect in the street to any one injured while using the street 
for any lawful purpose. McGuire v. Spence,- supra; District of Col- 
umbia v. Boswell (1895) 6 App. D. C. 402; Cooley, Municipal Cor- 
porations, 387. 



Negligence — Liabilitt op Public Corporation Exercising Govern- 
mental Powersj — Plaintiff, an infant* convicted of truancy, was 
injured while at work in the truant school maintained by defendant. 
Held, the defendant, performing a governmental function,' is not liable 
to plaintiff in an action for negligence. Ackley v. Board of Education 
(1916) 174 App. Div. 44, 159 N. Y. Supp. 249. 

A public corporation is not liable for the torts committed by its 
agents in the performance of governmental functions. Burdick, Torts 
(3rd ed.) § 126; 2 Columbia Law Kev. 411. Since the maintenance 
of an educational system is always considered such a function, corpor- 
ations thus acting for the state will be exempted from liability. Hill v. 
Boston (1877) 122 Mass. 344; Folk v. City of Milwaukee (1900) 108 
Wis. 359, 84 N. W. 420; Whitehead V. Board of Education (1905) 139 
Mich. 490, 102 N. W. 1028. Some courts put this exemption on the 
ground that the corporation, as in the case of other agencies similarly 
functi&ning, 7 Columbia Law Eev. 353, is not subject to the general 
rule of respondent superior, being intended to derive no benefit. 
Kinnare v. City of Chicago (1898) 171 HI. 332, 49 N. E. 536. Others 
take the less sound view that corporations of this type cannot be 
required to pay over in damages funds intended for educational pur- 
poses. Ernest v. West Covington (1903) 25 Ey. L. B, 1027, 76 S. "W. 
1089. The principles here stated should be decisive of the instant 
case since New York follows the general rule, see Ham v. Mayor (1877) 
70 N. Y. 459; Wahrman v. Board of Education (1906) 111 App. Div. 
345, 97 N. Y. Supp. 1066, the cases apparently contra, Wahrman v. 
Board of Education, supra (affd., (1907) 187 N. Y. 331, 80 N E. 192) ; 
McCarton v. Board of Education (1912) 149 App. Div. 516, 133 N. Y. 
Supp. 939, being merely cases of nuisance for which such corporations 
will always be liable. 4 Dillon, Mun. Corp. (5th ed.) § 1671n. More- 
over, the statuts of such infant is closely , analogous to that of a 
convicted criminal. Just as the agency which carries out a convict's 
punishment is performing a governmental function, Alamango v. 
Supervisors (N. Y. 1881) 25 Hun 551; Nisbet v. Gity of Atlanta (1895) 
97 Ga. 650, 25 S. E. 173; cf. Gullikson v. McDonald (1895) 62 Minn. 
278, 64 N". W. 812, so the Board of Education in maintaining the truant 
school, as directed by statute, N. Y. Consol. Laws, (Birdseye's Ed.) c. 
21, § 537, acts as an agency of the state. Gf. Oorbett v. St. Vincent's 
Industrial School (1903) 177 N. Y. 16, 68 N. E. 997. 
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Negotiable Instruments — Endorsement op Note by Infant. — Plain- 
tiff, an infant payee, endorsed a note to defendant, who purchased for 
value without notice of the plaintiff's infancy. After the money 
received for the note had been dissipated, the infant disaffirmed the 
endorsement and brought an action in equity to recover the instru- 
ment. Held, under § 22 £N. T. § 41] of the Uniform Negotiable 
Instruments Law, plaintiff is entitled to the relief sought. Murray v. 
Thompson (Tenn. 1916) 188 S. W. 578. See Notes, p. 233. 

New Trial — Newly Discovered Evidence — Cumulative Evidence — 
Diligence. — The plaintiff moved for a new trial on the ground of 
newly discovered evidence which consisted of photographs of checks 
alleged by the defendant bank to have been signed by the plaintiff, but 
which the plaintiff claimed were forgeries. The bank had refused the 
repeated demands of the plaintiff to be allowed to inspect the checks. 
The motion was denied, and the plaintiff appealed. Held, for the plain- 
tiff. Van Dyke v. Ogden Savings Bank (Utah, 1916) 161 Pac. 50. 

It has sometimes been broadly stated that a new trial for newly dis- 
covered evidence will be denied where the newly discovered evidence 
is merely cumulative; see Hoban v. Sandford & Stillman Go. (1900) 
64 N. J. L. 426, 45 AtL 819; McDonald v. Daniel (1912) 103 Ark. 
589, 148 S. W. 271; but this statement has been severally criticized. 
See Wilcox Silver Plate Go. v. Barclay (N. T. 1888) 48 Hun 54; 
Dougherty v. State (1909) 7 6a. App. 91, 66 S. E. 276. The true rule 
is that if the newly discovered evidence, whether cumulative or not, 
is likely to produce a different result upon retrial, a new trial should 
be granted. Baylies, New Trials & Appeals (2nd ed.) 569 et seq.; 
OberUnder v. Vixen (1900) 129 Cal. 690, 62 Pac. 254; Cincinnati etc. 
By. v. Cecil (1915) 164 Ey. 377, 175 S. W. 654; contra, Sisler v. Shaffer 
(1897) 43 W. Va. 769, 28 S. E. 721. If the evidence is merely cumu- 
lative, however, the court will consider the probability that it will not 
produce a different result upon retrial. See Parsons v. Lewiston etc. 
By. (1902) 96 Me. 503, 52 Atl. 1006; State v. Albert (1902) 109 La. 
201, 33 So. 196. Wherever a party seeks a new trial on the ground of 
newly discovered evidence he will fail if he does not show that he used 
all diligence in discovering and producing his evidence upon the trial. 
Hagen v. N. Y. Gent. etc. B. B. (1905) 100 App. Div. 218, 91 N. T. 
Supp. 914; Damon v. Carrol (1896) 167 Mass. 198, 45 N. E. 85; Hoover 
v. Detroit etc. By. (1915) 188 Mich. 313, 154 N. "W. 94. In the prin- 
cipal case the evidence, though cumulative, was of a character to change 
the verdict on retrial. Since the defendant violated his legal duty by 
refusing to return paid checks to the plaintiff, 2 Morse, Banks & Bank- 
ing (4th ed.) § 460, the principal case, creating a proper exception to 
the rule of diligence, would not permit him to say that the plaintiff 
had failed in diligence by neglecting to get an order directing the pro- 
duction of the checks. 

Pleading and Practice — Judicial Notice — Laws op Other Jurisdic- 
tions. — The plaintiff sued the defendant for libel committed in Mis- 
souri, alleging merely that the defendant falsely charged him with 
committing the crime of kidnapping in California. Semble, although 
it cannot be presumed that the common law is in force in California, 
yet if the acts charged are such as would constitute a crime in any 
civilized jurisdiction, the court will take judicial notice of that fact, 
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and the criminal law of that other jurisdiction need not be specially 
pleaded nor proved. Furlong v. German-American Press Ass'n. (Mo. 
1916) 189 S. W. 385. 

Generally, in the absence of an express statute to the contrary, 
courts will not take judicial notice of the laws of other jurisdictions, 
and the different states of the United States are foreign jurisdictions 
to each other for the purposes of this rule. 4 Wigmore, Evidence, 
§ 2573; 2 Wharton, Conflict of Laws (3rd ed.) § 781a. The general 
rule is, however, subject to numerous exceptions. All courts take 
judicial notice of the universal existence of the law merchant. Jewell 
v. Center (1854) 25 Ala. 498; Reed v. Wikon (1879) 41 N. J. L. 29. 
The United States courts take judicial notice of the general maritime 
law, see The New York (1899) 175 U. S. 187, 195, 20 Sup. Ct. 67, and 
with some exceptions, Hanley v. Donoghue (1885) 116 U. S. 1, 6 Sup. 
Ct. 242, of the statutes of all the states. Lamar v. Micou (1885) 114 
U. S. 218, 5 Sup. Ct. 857. In the absence of contrary pleading and 
proof, some state courts presume that the statutes of the forum exist 
in the other states, Adams Paper Go. v. Gassard (1903) 206 Pa. St. 
179, 55 AH. 949; Estate of Harrington (1903) 140 Cal. 244, 73 Pac. 
996, but the majority presume the existence of the common law. Bir- 
mingham Water Works v. Hume (1898) 121 Ala. 168, 25 So. 806; 
Dalton v. Taliaferro (1901) 101 HI. App. 592. The Missouri courts 
do not apply the latter rule to states which were never under English 
sovereignty, Mathieson v. St. Louis etc. Ry. (1909) 219 Mo. 542, 118 
S. W. 9; Wharton, op. cit. § 981c, but in the absence of evidence to 
the contrary they do presume that a statute of a sister state is the 
same as the Missouri statute. Wyeth Hardware Go. v. Lang (1893) 
54 Mo. App. 147. Although the decision in the principal case is there- 
fore erroneous in not presuming that the Missouri statute was in force 
in California, it was correct in taking judicial notice of the well- 
known fact that heinous acts are crimes in every civilized community. 
Poe v. Grever (1856) 35 Tenn. 664; see Langdon v. Young (1860) 33 
Vt. 186; Porter v. McMahon (1885) 25 New Bruns. 211; but cf. 
Crashley v. Press Pub. Go. (1904) 179 N. T. 27, 71 N. E. 258. 

Powers — Specific Performance of Contract to Execute Testamen- 
tary Power of Appointment. — The donee of a general testamentary 
power of appointment over a trust fund contracted to exercise it in 
the defendants' favor, but by his last will exercised it otherwise. In 
an action by the trustees of the fund to settle their accounts, held, 
the defendants cannot specifically enforce the contract. Farmers' 
Loan & Trust Go. v. Mortimer (1916) 219 N. T. 290, 114 N. E. 389. 
See Notes, p. 235. 

Suretyship — Official Bond — Liability of Surety for Illegal Ar- 
rest. — A constable in search of the party who committed a certain 
felony arrested the plaintiffs without a warrant or reasonable grounds 
for believing them guilty- Held, this was a wrong done in performance 
of an official duty for which, the sureties on his bond for faithful per- 
formance are liable. Greenius v. American Surety Go. (Wash. 1916) 
159 Pac. 384. 

The liability of the surety on an official bond cannot be extended 
by inference beyond his express undertaking. Murfree, Sheriffs, §§ 82, 
1124. The surety on such a bond is answerable only for the breach of 
his principal's duties as an officer, Pingrey, Suretyship (2nd ed.) § 311, 
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but an early attempt to define official acts as virtute officii in distinc- 
tion to those colore officii led only to conflict as to the proper applica- 
tion of these terms. It is generally agreed that sureties on the bond 
of a ministerial officer are liable when the officer, having process in 
hand commanding him to seize the property of one party, seizes the 
properly of another. Lammon v. Feusier (1884) 111 U. S. 17, 4 Sup. 
Ot. 286; People v. Schuyler (1850) 4 M". T. 173; contra, State v. Con- 
over (1860) 28 N. J. L. 224. But where he takes property without such 
process, Gerber v. Achley (1875) 37 Wis. 43, or under a void warrant, 
State v. Timmons (1899) 90 Md. 10, 44 Atl. 1003, his sureties are not 
liable. When a peace officer arrests without a warrant or reasonable 
grounds for suspicion, the better view is that the law imposes upon 
hi™ no duty to act at all, and although he may purport to act officially, 
the sureties on his bond are not liable. Hawkins v. Thomas (1891) 3 
Ind. App. 399, 29 N. E. 157; State v. McDonough (1880) 9 Mo. App. 
63; of. State v. Dierher (1903) 101 Mo. App. 636, 74 S. W. 153; contra, 
Lee v. Charmley (1910) 20 N. D. 570, 129 N. W. 448. That the officer 
is in active search of an offender, as in the principal case, would not 
seem to be a valid ground of distinction. Chandler v. Rutherford 
(8 O. O. A. 1900) 101 Fed. 774. 

Stock and Stockholders — Transferee's Duty to Eegister — Trans- 
feror's Bight to Indemnity. — In proceedings to wind up the affairs of 
an insolvent bank, one Kelly, who had paid the statutory assessment 
on stock which had been allowed to remain in his name on the books 
of the company, sought to recover indemnity from his vendee who, 
however, had parted with the certificates before the assessment had 
been made. Held, the petitioner had no right to indemnity from his 
transferee but semble, only from the present holder of the certificates. 
Richards v. RoUn (App. Div. 1st Dept. 1916) 162 H. T. Supp. 12. 

Statutes and corporate by-laws requiring transfer to be made on 
the books of the company are intended for the benefit of the corpora- 
tion and its creditors; they do not effect the rights of the parties 
inter se. Johnston v. Laflin (1880) 103 U. S. 800. Where such enact- 
ments are construed to prevent the passing of legal title, the holder 
of the certificates has the sole equitable ownership, and, being in equity 
entitled to dividends as against the transferor, is correspondingly 
liable for assessments. Kellogg v. Stochwell (1874) 75 HI. 68; Johnson 
V. Underhill (1873) 52 N. T. 203. But if their effect is merely to im- 
pose a statutory liability on the stockholder of record without regard 
to the question of title, Maxwell v. Foster (1903) 67 S. O. 377, 45 S. E. 
927, recovery is allowed against the holder on quasi-contractual prin- 
ciples. Man v. Boyhin (1907) 79 S. O. 1, 60 S. E. 17. Obviously, 
neither of these theories is applicable to a case where the vendee has 
resold the shares; Rogers v. Toland (1910) 43 Pa. Super. Ot. 248; if 
recovery is to be allowed against him it must be on the theory of a 
duty to effect the transfer on the books. There is some authority to 
the effect that the vendee has no such duty, see Walker v. Bartlett 
(1856) 18 O. B. 844, and it would seem inadvisable, in the absence of 
circumstances showing that the transferee has assumed the burden, 
to impose an obligation which would so seriously hamper the free 
marketability of stocks. The transferor, however, may protect him- 
self in equity by compelling either the corporation or the transferee to 
effectuate a transfer on the books. 3 Thompson, Corporations (2nd ed.) 
§§ 4405 et seq. 
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Wills — Devise to Deceased Child — Interpretation of Statute. — The 
testator devised to lis children as a class, of which the defendant's 
mother ■would have been a member had she not predeceased the testator. 
Under a slktute allowing the issue of devisees predeceasing the tes- 
tator to take the share the devisee would have taken had such devisee 
survived, held, the defendant, regardless of the fact that her mother 
died previous to the making of the will, has a valid claim to the land. 
Kehl v. Taylor (HI. 1916) 114 N. E. 125. 

Where a bequest is made to a class, the intention of the testator 
as to the membership in that class will be controlling, but at common 
law in the absence of any evidence of contrary intention only those 
alive at the death of the testator will be included. Schouler, Wills (5th 
ed.) § 529. With the passage of statutes, similar to the one given 
above, in England and most of the American jurisdictions, Thompson, 
Wills, § 310, the question arose as to their application to class bequests. 
If such a statute specifically provides against "lapse", a bequest 
made to a class may fairly be regarded as outside the terms of the 
act, since, as to the bequest itself, there is no lapse by the death of 
one individual. Trenton Trust Go. v. Sillits (1901) 62 N. J. Eq. 
131, 49 Atl. 530. The view, however, that the issue of a potential 
member of the class, who dies between the making of the will and the 
death of the testator, cannot take on the ground that the parent never 
becomes a member of the class, Martin v. Trustees of Mercer Univ. 
(1896) 98 Ga. 320, 25 S. E. 522, is regarded as a narrow interpretation 
and is not generally followed. Woolley v. Paxson (1889) 46 Oh. St. 
307, 24 N. E. 599; Strong v. Smith (1891) 84 Mich. 567, 48 N. W. 183; 
Rudolph v. Rudolph (1904) 207 HI. 266, 69 N. E. 834. The act is 
essentially remedial, see Woolley V. Paxson, supra, and an exact con- 
struction would nullify it. See Barnes v. Huson (1871) 60 Barb. 598, 
613. As a result, by virtue of the statute, an inchoate right to mem- 
bership in the class is perfected prior to the testator's decease, even 
though there is no evidence to show any intention that the class 
should be determined before such decease. If the potential beneficiary 
dies before the making of the will, it is clear that ordinarily the tes- 
tator would not intend the deceased to be a member of the class, In re 
Nicholson's Will (1902) 115 Iowa 493, 88 N. W. 1064; Pimel v. Betje- 
mann (1905) 183 $T. T. 194, 76 K E. 157, and the issue of such 
deceased will not take. Howland v. Slade (1892) 155 Mass. 415, 29 
N". E. 631. Cases holding contra, Jamison v. Hay (1870) 46 Mo. 546; 
Bray v. PuUen (1892) 84 Me. 185, 24 Atl. 811, are unsound unless it 
clearly appears from the instrument that the testator intended the 
deceased to be included. Where, however, as in the principal case, 
no such intention appears, and the testator knew of the death, to 
allow the issue of the deceased to take is clearly wrong. 



